INTERNATIONAL TAXATION: THE INTERNATIONAL LAW PERSPECTIVE

ABSTRACT
This essay analyses International Tax Law from the perspective of an international
lawyer. It examines early 20th century arbitral awards to reveal that the early
jurisprudence on states’ jurisdiction to tax did not develop in a systematic
manner. Thereafter it traces the development of International Tax Law beginning
with the efforts of the League and the subsequent role played by the Organisation
for Economic Co-operation and Development. The importance of each of the two
institutions is elaborated. While the League played a vital role in the founding
phase of the ITL, the Organisation for Economic Co-operation and Development
currently enjoys a pre-eminent status in setting the agenda of international tax
policy. The role of the Organisation for Economic Co-operation and Development in
addressing the current challenges in ITL – the issue of tax competition and a
multilateral tax agreement is then examined before concluding.
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I. INTRODUCTION
International tax law (ITL) ordinarily only attracts the attention of tax lawyers.
Scholarship on ITL generally studies it not as a discipline of international law but as
a sub-discipline of tax law with international aspects.1 The tax implications of
transnational economic transactions and the inability of the current tax treaty
structure to prevent tax evasion is a dominant concern in international tax
scholarship.2 The viewpoint of an international lawyer is amiss. In this essay, I
show how international law can provide useful insights on ITL.
This essay examines the different aspects of ITL and is divided as follows: Section II
discusses arbitral awards and cases dating back to the early 20 th century with a
view to examine the concept of jurisdiction to tax in international law. It is argued
that jurisdiction can offer an alternate perspective to the sovereignty paradigm
that currently dominates ITL scholarship. Section III examines the development of
ITL – the initial efforts of the League of Nations (the League) and the role of the
Organisation for Economic Co-operation and Development (the OECD) as the
primary international organisation in ITL. Section IV looks at the current challenges
in ITL – the issue of tax competition, the possibility of states signing a multilateral
tax treaty and OECD’s ongoing efforts to develop a multilateral tax treaty. Section
V concludes.

II. JURISDICTION TO TAX
Early jurisprudence on the jurisdiction of a state to tax did not develop in a
systemic manner but offers an interesting perspective on tax. In Brewer, Moller &
Co case, the claimants paid taxes on their warehouses. The taxes were assessed
against them by the municipality of San Cristóbal in the Republic of Venezuela.
Subsequently, the claimants sought to recover the amount paid as taxes by
1
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challenging the actions of the municipal council – they argued that the taxes were
irregular and illegal. The umpire held that there is no ground to sustain the claim
and upheld the absolute right of a state to impose tax and further observed that it
is very doubtful that the Republic of Venezuela could under any circumstances be
held liable for the amount of irregular or illegal taxes collected by one of its
municipal districts.3 In George Cook v United Mexican States, the claimant’s
building was exempt from real estate tax under a statute that provided tax
exemption for twenty years. However, before the passage of twenty years, the
local municipality collected tax on claimant’s building. The claimant paid the tax
under protest and later challenged the authority of the state to revoke the tax
exemption. The umpire rejected the claim and held that: ‘In all cases relative to
tax exemption it is necessary to bear in mind the generally accepted standards of
construction. The right of the State to levy taxes constitutes an inherent part of its
sovereignty; it is a function necessary to its very existence and it has often been
alleged, not only in Mexico, but in the United States and other countries that
legislatures, whether of states or of the Federation cannot legally create
exemptions which restrict the free exercise of the sovereign power of the State in
this regard.’4
In both the above discussed cases, the right of a state to levy tax was not only
interpreted as integral to its sovereignty but it was also interpreted to be
unfettered - without any exceptions.5 This categorical position is incorrect and
outdated. Imposing taxes is an important part of sovereign function but the state
cannot wilfully act in breach of its own laws or its obligations under an
international treaty without facing legal action. In a domestic court, the irregular
or illegal tax will ordinarily be refunded. Recent jurisprudence and developments
in international law do not support the decisions in Brewer, Moller & Co and the
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George Cook cases. For instance, if a promised tax exemption by a state is
revoked, the state could either be held liable for breach of a contract or for
violation of its obligations under an investment treaty.6 In fact, the above
mentioned awards are not only inconsistent with the recent developments in
jurisprudence but they are also not supported by some of the other early 20 th
century rulings.
In the Japanese House Tax the dispute revolved around the settlements for foreign
residents built in the Japanese ports.7 Foreign nationals had limited property rights
in Japan and they held land under a lease in perpetuity signed with the
government of Japan. A dispute arose about the scope of tax exemption extended
to foreign nationals. Japan argued that it had the right to tax the buildings built on
the land since the tax exemption extended only to the land. France, Germany and
Britain on the other hand defended the absolute character of the tax exemptions.
Japan’s argument was premised on the fact that fiscal immunity to foreigners was
a sovereign act of limited applicability and granting complete tax immunity would
be akin to restricting it from performing a vital sovereign act. 8 The Permanent
Court of Arbitration (PCA) rejected Japan’s argument and held that the treaties
not only protected the land but also building of any description constructed on the
land from any taxes, charges or contributions.9 This restrictive notion of
jurisdiction to tax even though articulated in the context of specific treaties
reflects a more nuanced view of the sovereign right to impose taxes. It is arguable
whether Japan intended the tax exemption to extend to both - the buildings and
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the land. However, the court in rejecting Japan’s argument did endorse a qualified
sovereign right to tax; the ability of a state to impose a tax liability can be
lawfully restricted once it voluntarily agrees to narrow its jurisdiction to tax.
A state has complete authority to impose taxes in the territory under its control
but once it waives its right to tax a certain category of economic activity or a
certain class of persons - it cannot revoke it without a valid reason or without
paying compensation to the affected persons.10 Consequently, a permanent loss of
territory would entail a permanent loss of right to tax but, if a state loses and then
regains control over a territory, its authority to impose taxes for the intervening
period becomes questionable. In the Guastini case, the umpire held that the
legitimate government when back in power cannot enforce a second payment of
taxes once paid to revolutionary authorities. 11 From May 1898 to May 1900, the
Venezuelan government had lost control over large portions of its territory to the
Matos revolutionaries. During these two years, the residents and businessmen in
the territories controlled by revolutionaries, paid taxes to them. The Venezuelan
government on regaining the territory sought to levy taxes on the people - even for
the time period it did not have control over the territory. The retrospective
imposition of taxes by the Venezuelan government was challenged. The umpire
observed that when the revolutionaries were in control of the territory, they were,
for that time period the de facto government.12 The umpire concluded that if the
person running his business in that territory paid his taxes to the revolutionaries he
cannot be forced to pay the taxes again once the government regains control of
the territory.
The above mentioned awards suggest that in early 20th century, tribunals and
courts failed to articulate the limitations on the state’s jurisdiction to tax in a
systematic or a cohesive manner. The inconsistency in the above mentioned
decisions and arbitral awards is not surprising. The issues that the courts and
tribunals were required to adjudicate on were still pre-dominantly domestic in
nature and the claims were based on different legal instruments. 13 Moreover, the
10
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awards did not involve contemporary international problems of sharing of tax
revenues between two or more states or two states simultaneously exercising tax
jurisdiction over the same economic transaction. While there was never an
occasion to apply international law directly, at no point do any of the tribunals or
umpires refer to customary norms, state practice or general principles of law to
decide the disputes. For instance, in the Japanese House Tax case where there was
an occasion to refer to international norms – the arbitral tribunal did not mention
them.
Nonetheless, the above mentioned awards and decisions, reveal the lack of
certainty in ITL and also the inadequacy of general international law in taxation
matters.14 It is in part due to the limitations of international law, that the varied
opinions on the extent of state jurisdiction have not yet been settled conclusively.
There is no unanimity on how to address simultaneous state claims of jurisdiction
to tax, especially outside the tax treaty network. In so far as disputes are within
the scope of tax treaties, a fragile consensus exists that the state’s power to tax is
not unqualified in nature but there is no agreement beyond this general
proposition. Also, there is lack of meaningful co-operation among the states in ITL.
A number of contemporary scholars tend to view this aspect of ITL as the
‘sovereignty problem.’ Sovereignty is either dismissed as irrelevant in a globalised
world or its importance in taxation matters is emphasised. The former view
suggests that in an inter-connected world the importance and role of states is
diminishing and thus sovereignty is irrelevant in international law including
taxation.15 The latter view suggests that sovereignty is not only important but also
the biggest hurdle in resolving international tax issues. 16 The debate on the exact
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role of sovereignty in ITL is ongoing and unsettled;17 but it should not prevent us
from examining the role of state jurisdiction to tax. The sovereignty-centric
approach should, in my view, be supplemented with a focus on scope of state
jurisdiction to tax.

III. DEVELOPMENT OF ITL
A. The League as a Trailblazer
In 1919, the newly founded International Chamber of Commerce (ICC) began
efforts for international co-operation to reduce double taxation.18 In 1920, the
Brussels International Financial Conference also passed a resolution suggesting that
the League undertake a study on the issues of capital flight, tax evasion and
double taxation.19 In 1921, the League commissioned an expert report from its
Financial Committee. The Committee further entrusted the task of preparing a
theoretical report on double taxation to four economists. 20 In 1922, the Financial
Committee delegated the task of studying double taxation to a group of tax
administrators and requested a report from a practical and an administrative
viewpoint.21 The four economists prepared and submitted a report in 1923. 22 The
tax administrators submitted their report in 1925. 23 The 1923 report adopted the
criteria of economic allegiance which it contended was based on taxpayer’s ability
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to pay.24 The report’s recommendations favoured the capital exporting or the
resident states.25 The 1925 report, which in part relied on the 1923 report,
recommended that due to imbalance in the capital movements between the states
the jurisdiction to tax should be shared between the source and the resident
states. The 1925 report refrained from offering a single solution to double taxation
and stated that in the case of impersonal taxes/scheduler taxes26 the idea of origin
is important while in the case of personal taxes (tax on income or capital) the idea
of domicile is of importance.27
After the recommendations contained in the 1925 report were accepted by the
League, the Fiscal Committee then requested the tax administrators/technical
experts to prepare preliminary Model Conventions on the basis of the 1925 report.
The technical experts issued a report in 1927 which inter alia contained four Model
Conventions along with commentaries: Bilateral Convention for the Prevention of
Double Taxation in the Special Matter of Direct Taxes dealing with Income and
Property Taxes, Bilateral Convention for the Prevention of Double Taxation in the
Special Matter of Succession Duties, Bilateral Convention on Administrative
Assistance in Matters of Taxation and a Bilateral Convention on Judicial Assistance
in the Collection of Taxes.28 The 1927 report also mentioned that bilateral tax
treaties were preferable to a multilateral treaty for: ‘the fiscal systems of the
various countries are so fundamentally different that it seems at present
practically impossible to draft a collective convention, unless it were worded in
such general terms as to be of no practical value.’29
In 1928, the League called for a General Meeting of government experts to discuss
the 1927 report. The General Meeting recommended certain changes and prepared
three versions of the first 1927 Model Convention. The three Model Conventions
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prepared in 1928 were – ‘Bilateral Conventions for the Prevention of Double
Taxation in the Special Matter of Direct Taxes’, No. 1a, 1b and 1c.30 The General
Meeting of 1928, in a sense, marked the end of the most influential period of the
efforts made by the League. The Model Conventions that were prepared and the
reports that were submitted during the period of 1923-1928 laid a very strong
foundation of the ITL regime. They continue to influence the texts of the modern
day tax treaties. However, the efforts of the League continued thereafter.
The League played a leading role in laying the foundations of modern ITL. The
approach of the League has influenced the content and nature of ITL in multiple
ways, I shall emphasise two that are relevant to the aim and scope of this thesis –
the emphasis on bilateral instruments and the use of Model Conventions. The
League recognised the impracticability of formalising a multilateral tax agreement
and did not spend too much time or effort in persuading states to adopt a
multilateral instrument. The League understood the importance of bilateral
approaches in international tax and laid the foundation for ‘hegemony of bilateral
instruments’ in ITL.31 The reports submitted to the League stated that the
dissimilarities in the tax laws of different states were a reason for the
impracticality of a multilateral tax treaty.32 But, the League also realised the
importance and advantages of bilateral relations in ITL. It noted that the constant
extension of the network of tax treaties was due to their ‘cumulative effect.’33
Each time a new clause was incorporated in the Model Convention it was included
in the subsequent treaties and states which had entered into treaties earlier
sought to amend their treaties.34 Bilateral relations between states helped in
constant evolution of ITL in its early stages. The frequent amendment of treaties
would have been difficult if a multilateral approach was adopted because of the
need to convince a larger number of states. Undue emphasis on multilateral
30
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approach in the founding phase of ITL would have impeded its progress and
development. The League wisely emphasised on bilateral relations.
The approach adopted by the League was to a large extent successful in addressing
the issue of international double taxation. However, the stability and success of
the initial efforts in ITL contains the ‘seeds of its own undermining.’ 35 Thomas
Rixen argues that the narrow focus on preventing double taxation led to the
problem of international tax evasion and tax competition that acquired
prominence in late 1990s.36 He further suggests that while the League did foresee
the problem of tax avoidance and evasion, it did not give it a priority at the time
of establishment of ITL.37 Thus, in a way the founding phase of the ITL regime
contributed to surfacing of the problem of tax evasion and tax competition
addressed by the OECD from 1996 onwards.38
Rixen’s observations are important to understand the difficulty of changing
international tax rules. The efforts of the League certainly laid the foundation of
ITL and provided a certain measure of continuity and predictability to the ITL
regime; it helped to partially overcome the earlier patchwork of arbitral awards
and uncertain rules. The compromise between the source and the residence
principle in the Model Conventions has, by and large, survived for more than eight
decades. But, it is also possible to mistakenly believe that the stability is due to
adequate rules. Thomas Rixen suggests that path dependency and inability of
states to bring a meaningful change could in fact be the reasons for the continuity
and stability of ITL and the continued inability of ITL to successfully address tax
competition.
B. The OECD – Primary Standard-Setter since 1963
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The Organisation for European Economic Cooperation (OEEC) was created by 18
members in 1948 under the Marshall Plan.39 In 1956, it organized its own Fiscal
Committee to address double taxation.40 The OEEC was recreated as the OECD in
1961 with the addition of United States and Canada as members. 41 Even under
OEEC’s new avatar as the OECD, the work on international taxation continued and
its first major success in ITL was in 1963 - the publication of the non-binding OECD
Model Convention (OECD Model).42
The OECD Model is a modern day successor of the 1927 Model Conventions drafted
by the League. The structure of the Model Convention and its contents - the
compromise between the residence and source principle – were borrowed from the
earlier work of the League. The OECD Model, however, retained the London Model
Convention’s bias of greater share of revenue for the residence states. 43 In 1977,
relying on the tax treaties concluded during the intervening period and after
receiving feedback from the states, the OECD published an updated final version of
the Model Convention.44 The OECD Model Convention has been relied on by the
states to conclude bilateral tax treaties and has proved to very influential.
One of the reasons for the continued and almost unchallenged influence of the
OECD Model is due to lack of any viable alternatives. There were unsuccessful
efforts at the regional levels to publish alternative Model Conventions. 45 The Latin
American Free Trade Association (LAFTA) in 1976 adopted criteria for avoidance of
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double taxation between LAFTA member states and states outside the region.46
The alternate Model proposed by LAFTA did not gain traction because the OECD
member states refused to sign treaties based on the LAFTA Model. 47 Currently,
there are only two other Models that exist apart from the OECD Model – the UN
Model and the US Model. The UN Model, first published in 1980, is essentially
designed to be used for negotiating and entering into tax treaties with developing
states. The fundamental principles contained in the UN Model are similar to the
OECD Model. The vital difference is the greater share of taxes for the source state
in the UN Model. In this respect, the UN Model is based on the Mexico Model
Convention.48 The drafting of the US Model was inspired more by the desire of US
to aggressively protect its fiscal powers.49 The fact that US adopts a unique
worldwide taxation system which imposes taxes on citizens irrespective of their
place of residence probably also contributed to its efforts to develop a separate
model for itself.50 Instead of providing an alternate to the OECD Model, the UN
Model and the US Model in fact underline the influence of the OECD Model. 51
In addition to the wide influence of the OECD Model Convention, OECD’s manner of
working has also contributed to its success in shaping ITL. The OECD either adopts
recommendations

or

binding

decisions.

Recommendations

are

non-binding

agreements that generally represent policy advice and member states generally
use recommendations as a means to influence domestic policy and/or as a
precursor to a decision. Member states arrive at decisions with consensus. 52 The
decisions are binding on the member states though there are no known cases of
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the OECD imposing sanctions for noncompliance. One of the means through which
the OECD has been able to achieve consensus among its member states is through
peer review.53 Peer review is extensively used at the OECD for it ‘has been
facilitated by the homogeneous membership and the high degree of trust shared
among the member countries.’54 The membership of the OECD makes it a unique
international organisation. It is more diverse than other regional groupings like the
North American Free Trade Association (NAFTA) but less diverse than the UN.55
It is a reflection of OECD’s uniqueness that that the standards articulated by the
OECD are neither utopian in nature nor a mere re-statement of the existing
national practices of its various members.56 The standards set by the OECD are
generally incorporated and adhered to by the member states. JC Sharman observes
that the ‘very process of having its principles adopted as ‘the international
standard’ by other international institutions simultaneously strengthens and
disguises the OECD’s policy influence’.57 There are various reasons for the success
of the OECD in ITL – first, the OECD effectively became the successor organisation
to the League. It benefitted from the earlier pioneering work done by various
experts and administrators and consolidated their efforts. The most visible source
of benefit is the OECD Model Tax Convention. Second, in 1955 when the OECD
(then OEEC) began working on ITL, a significant number of tax treaties had already
been signed by the states. Thus, the principles proposed in the Model Conventions
of the League had begun to be accepted by the states. The OECD benefitted from
the emerging state practice that had accepted the residence-source compromise
formula contained in the tax treaties. Thus, in its initial efforts in ITL, the OECD
could rely on the treaties in force and the increasing acceptance of the sourceresidence compromise and did not have to propose any radical new rules; unlike
the League, it did not have to start from scratch.
53
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IV. CURRENT CHALLENGES OF ITL
A. Unregulated Tax Competition
In May 1996, an OECD Ministerial Communiqué stated the need to develop
measures to counter the effects of harmful tax competition on investment and
financial decisions.58 Later in September 1996, Heads of States of the G-7 ‘strongly
urge[d]’ the OECD to vigorously pursue its work in the field of harmful tax
competition.59 In October 1996, the European Union (EU) issued a report on the
development of tax systems in Europe.60 The report endorsed the need to
eliminate harmful tax competition and supported the need to work with the
OECD.61 Due to the above mentioned developments, the OECD began its harmful
tax competition project.
In 1998, the OECD published a report that developed criteria to identify harmful
tax competition and preferential regimes.62 It was followed by subsequent related
reports.63 Even though OECD’s reports were not binding on the non-member states,
the OECD curiously adopted an unusually aggressive approach in its harmful tax
competition project. In the 2000 report, the OECD listed a set of defensive
measures that the member states may take against jurisdictions that do not cooperate to eliminate their harmful tax practices.64 The targeted jurisdictions,
identified as ‘harmful’, questioned the legitimacy of OECD’s initiative and termed
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them as undue interference with their national tax sovereignty. 65 Later in 2000, a
newly established organisation – the Centre for Freedom and Prosperity (CFP) began lobbying the US Congress against participation in the OECD project. 66
Partly as a result of extensive lobbying by the CFP, in May 2001, U.S. Secretary of
the Treasury Paul O‘Neill stated that: ‘The United States does not support efforts
to dictate to any country what its own tax rates or tax systems should be, and will
not participate in any initiative to harmonize world tax systems. The United States
simply has no interest in stifling the competition that forces governments – like
businesses—to create efficiencies.’67 The statement is widely believed to have
contributed to undercutting OECD’s efforts and marked an effective end to the
OECD project.68 Thereafter, the OECD narrowed the focus of its efforts and
concentrated on increasing transparency in jurisdictions and began stressing on
better exchange of tax-related information between states to curb international
tax evasion.69
Given the original aims and the actual achievement – the OECD harmful tax
competition project is widely (and correctly) believed to be a failure. The project
nonetheless, due to its timing and the approach of the OECD was an important
development in ITL. I argue that OECD’s harmful tax competition project
significantly shifted the nature and trajectory of ITL. Additionally, I also suggest
that the harmful tax competition project has altered OECD’s approach and its
position in international tax policy.
To begin with, due to harmful tax competition, the focus in ITL since 1998 has
been decisively re-directed from prevention of international double taxation to
prevention of tax evasion. In the 1927 report, the League had emphasised on the
importance of the principle - that incomes should be taxed once.70 But prevention
of tax evasion became ancillary to the goal of preventing double taxation.
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Provisions relating to exchange of tax information were included in the tax
treaties, but tax evasion was effectively relegated to the domestic sphere – the
fight against it was perceived to be the individual responsibility of national tax
authorities. Also, the League and the states could not contemplate the importance
that intangibles such as intellectual property would acquire in international
taxation.71 The shift of the focus towards preventing international tax evasion was
evident when in 2002 the OECD released a Model Tax Convention on Tax
Information Exchange. Since 2002, various states have entered into standalone
bilateral tax information exchange agreements based on the aforementioned
Model. The OECD has also launched a Base Erosion and Profit Shifting (BEPS)
project with a view to address international tax evasion comprehensively. The
BEPS project was launched in 2013 and the OECD has since released comprehensive
reports detailing the changes required to curb international tax evasion. 72 Thus,
while the period from 1923-1998 witnessed primacy being given to curb
international double taxation, the period from 1998 onwards can be characterised
where international tax evasion is the dominant concern in ITL.
B. Multilateral Tax Agreement – A Work in Progress
To overcome the difficulty of achieving multilateral consensus on international
tax, some scholars have even suggested to look beyond the usual treaty
mechanisms.73 Additionally, it has been suggested that states need to begin with
multilateral agreements that focus on specific substantive areas that demand
multilateral solutions.74 The latter approach is evident in the recent initiative of
the OECD – Developing a Multilateral Instrument to modify Bilateral Tax Treaties. 75
A multilateral tax instrument is being developed as part of the BEPS project and
OECD’s aim is to implement treaty measures to eliminate BEPS.
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The BEPS project is the second time the OECD is extensively campaigning for a
binding multilateral instrument after the MAI. The aim, the OECD claims, is to
prevent the current tax treaty network from facilitating BEPS. 76 It is a novel
approach as the aim is to facilitate a targeted multilateral tax instrument. Such an
approach helps to circumvent the hurdles in negotiating an ‘all encompassing’
multilateral treaty.77 The OECD has been careful to suggest that the proposed
instrument will not be binding on any state and it needs to be accepted voluntarily
by the states. Further, the OECD has claimed that the multilateral treaty will
‘complement and co-exist with bilateral tax treaties.’78 The OECD in its attempt to
form a multilateral tax treaty is underappreciating the nature of quid pro quo
provisions contained in various bilateral tax treaties.79 While the OECD has
emphasised that it seeks to harmonise only ‘BEPS-related’ provisions in bilateral
tax treaties – it remains to be seen how the OECD will segregate the BEPS related
provisions of tax treaties from the non-BEPS related provisions. The OECD has
presently not identified the criteria to differentiate BEPS-related provisions from
other provisions. However, if a multilateral instrument with a narrow scope is
signed by several states, it will be a positive step in the development of ITL and
may provide the template for future multilateral agreements in ITL.

V. CONCLUSION
ITL has a long and interesting history, more than two thousand tax treaties, an
increasing number of tax information exchange agreements, soft law in the form of
Model Conventions and yet it has, by and large, escaped the attention of
international lawyers. This essay has attempted to provide the international law
perspective on taxation. To begin with, there was a lacuna in international law
with respect to state jurisdiction to tax. When the problem of international double
taxation came to the forefront in the early 20th century, some aspects of the
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lacuna were addressed. The League beginning from 1921 had to extrapolate
certain principles from domestic tax laws and invite inputs from various states to
formulate rules to prevent international double taxation. The tax treaties signed
by states thereafter have to a large extent managed to combat international
double taxation. However, bilateral tax treaties have been unable to address
challenge of international tax evasion. The strong bilateral roots of ITL combined
with the perceived proximity of taxation with sovereignty has prevented a truly
multi-lateral solution from emerging. The OECD, the most prominent standard
setter in ITL is, however, currently engaged in developing a multilateral tax
instrument in order to prevent BEPS. Proposing a narrow and focused multilateral
tax treaty may be a step forward in increasing co-operation of states in
international tax.
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